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970.1707-3 Terms governing work for
others.

(a) DOE’s internal review and ap-
proval procedural requirements for in-
dividual work for others agreements
are set forth in DOE Order 481.1C (as
supplemented by DOE Manual 481.1-1A
for agreements with non-Federal enti-
ties), which may be amended from time
to time, and such other guidance as
may be issued by DOE. Contracting of-
ficers must ensure that the contrac-
tor’s procedures for its operations are
consistent with DOE’s procedural re-
quirements.

(b) A contractor may perform work
for other Federal or non-Federal spon-
sors only if—

(1) The contractor is authorized by
contract clause to perform such work;

(2) The work is not directly funded by
DOE appropriations and is fully reim-
bursed by the sponsor;

(3) The DOE Contracting Officer or
authorized designee approves the work
in advance; and

(4) The work is performed in accord-
ance with DOE policies, procedures and
directives applicable to the contract.

(c) Contracting officers must ensure
that the requesting Federal entity cer-
tifies that—

(1) The interagency agreement with
DOE complies with the Economy Act of
1932 (31 U.S.C. 1535) and other applica-
ble statutory authorities and 48 CFR
6.002, which prohibits the use of an
Interagency Agreement for the purpose
of avoiding the competition require-
ments of the Federal Acquisition Regu-
lation; and

(2) The work to be performed will not
place the DOE contractor in direct
competition with the domestic private
sector.

[69 FR 75003, Dec. 15, 2004, as amended at 74
FR 36372, July 22, 2009]

970.1707-4 Contract clause.

Insert the clause at 970.56217-1, Work
for Others Program (Non-DOE Funded
Work), in any contract that may in-
volve work under the Work for Others
Program, pursuant to 970.1707-3(b).

[69 FR 75003, Dec. 15, 2004]
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Subpart 970.19—Small, Small Dis-
advantaged and Women-
Owned Small Business Con-
cerns

970.1907 Subcontracting with Small
Business, Small Disadvantaged
Business and Woman-Owned Small
Business Concerns.

970.1907-1 Subcontracting plan re-
quirements.

Pursuant to the clause at 48 CFR
52.219-9, Small Business Subcon-
tracting Plan, which is required for all
management and operating contracts,
each management and operating con-
tract shall include a subcontracting
plan which is effective for the term of
the contract. Goals for the contract
shall be negotiated annually when re-
vised funding levels are determined.
The plan should include provisions for
revising the goals or any other sections
of the plan. Such revisions shall be in
writing, approved by the contracting
officer, and shall be specifically made a
material part of the contract.

Subpart 970.22—Application of
Labor Policies

970.2200 Scope of subpart.

This subpart prescribes Department
of Energy (DOE) labor policies per-
taining to the award and administra-
tion of management and operating con-
tracts.

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 36372, July 22, 2009]

970.2201 Basic labor policies.
970.2201-1 Labor relations.

970.2201-1-1 General.

Contracting officers shall, in appro-
priate circumstances, follow the re-
quirements in 48 CFR subpart 22.1, as
supplemented in this section, in the
award and administration of manage-
ment and operating contracts.

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 23126, May 18, 2009]

970.2201-1-2 Policies.

(a) The extent of Government owner-
ship of the nation’s energy plant and
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materials, and the overriding concerns
of national defense and security, im-
pose special conditions on personnel
and labor relations in the energy pro-
gram. Such special conditions include
the need for continuity of vital oper-
ations at DOE installations; retention
by DOE of absolute authority on all
questions of security; and DOE review
of labor expenses under management
and operating contracts as a part of its
responsibility for assuring judicious
expenditure of public funds. It is the
intent of DOE that personnel and labor
policies throughout the energy pro-
gram reflect the best experience of
American industry in aiming to
achieve the type of stable labor-man-
agement relations that are essential to
the proper development of the energy
program. The following enunciates the
principles upon which the DOE policy
is based:

(1) Employment standards. (i) Manage-
ment and operating contractors are ex-
pected to bring experienced, proven
personnel from their private operations
to staff key positions on the contract
and to recruit other well-qualified per-
sonnel as needed. Such personnel
should be employed and treated during
employment without discrimination by
reason of race, color, religion, sex, age,
disability, or national origin. Contrac-
tors shall be required to take affirma-
tive action to achieve these objectives.

(ii) The Contractor must conduct a
thorough review, as defined at 48 CFR
904.401, of an uncleared applicant’s or
uncleared employee’s background, and
test the individual for illegal drugs, as
part of its determination to select that
individual for a position requiring a
DOE access authorization.

(A) A review must: Verify an
uncleared applicant’s or uncleared em-
ployee’s educational background, in-
cluding any high school diploma ob-
tained within the past five years, and
degrees or diplomas granted by an in-
stitution of higher learning; contact
listed employers for the last three
years and listed personal references;
conduct local law enforcement checks
when such checks are not prohibited by
state or local law or regulation and
when the uncleared applicant or
uncleared employee resides in the ju-
risdiction where the contractor is lo-

48 CFR Ch. 9 (10-1-10 Edition)

cated; and conduct a credit check and
other checks as appropriate.

(B) Contractor reviews are not re-
quired for an applicant for DOE access
authorization who possesses a current
access authorization from DOE or an-
other federal agency, or whose access
authorization may be reapproved with-
out a federal background investigation
pursuant to Executive Order 12968, Ac-
cess to Classified Information (August
4, 1995), Sections 3.3(c) and (d).

(C) In collecting and using this infor-
mation to make a determination as to
whether it is appropriate to select an
uncleared applicant or uncleared em-
ployee for a position requiring an ac-
cess authorization, the contractor
must comply with all applicable laws,
regulations, and Executive Orders, in-
cluding those:

(I) Governing the processing and pri-
vacy of an individual’s information by
employers, such as the Fair Credit Re-
porting Act, Americans with Disabil-
ities Act (ADA), and Health Insurance
Portability and Accountability Act;
and

(2) Prohibiting discrimination in em-
ployment, such as under the ADA,
Title VII and the Age Discrimination
in Employment Act, including with re-
spect to pre- and post-offer of employ-
ment disability related questioning.

(iii) In addition to a review, each
candidate for a DOE access authoriza-
tion must be tested to demonstrate the
absence of any illegal drug, as defined
in 10 CFR Part 707.4. All positions re-
quiring access authorizations are
deemed testing designated positions in
accordance with 10 CFR Part 707. All
employees possessing access authoriza-
tions are subject to applicant, random
or for cause testing for use of illegal
drugs. DOE will not process candidates
for a DOE access authorization unless
their tests confirm the absence of any
illegal drug.

(iv) When an uncleared applicant or
uncleared employee is hired specifi-
cally for a position that requires a DOE
access authorization, the contractor
shall not place that individual in that
position prior to the access authoriza-
tion being granted by DOE, unless an
approval has been obtained from the
contracting officer, acting in consulta-
tion for these purposes with the head of
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the cognizant local security office. If
an uncleared employee is placed in that
position prior to an access authoriza-
tion being granted by the contracting
officer, the uncleared employee may
not be afforded access to classified in-
formation or matter or special nuclear
material (in categories requiring ac-
cess authorization) until the con-
tracting officer notifies the employer
that an access authorization has been
granted.

(v)(A) The contractor must furnish to
the head of the cognizant local DOE
Security Office, in writing, the fol-
lowing information concerning each
uncleared applicant or uncleared em-
ployee who is selected for a position re-
quiring an access authorization:

(I) The date(s) each review was con-
ducted;

(2) Bach entity contacted that pro-
vided information concerning the indi-
vidual;

(3) A certification that the review
was conducted in accordance with all
applicable laws, regulations, and Exec-
utive Orders, including those governing
the processing and privacy of an indi-
vidual’s information collected during
the review;

(4) A certification that all informa-
tion collected during the review was re-
viewed and evaluated in accordance
with the contractor’s personnel poli-
cies; and

(5) The results of the test for illegal
drugs.

When a DOE access authorization
will be required, the aforementioned
review must be conducted and the re-
quired information forwarded to DOE
before a request is made to DOE to
process the individual for an access au-
thorization.

(vi) Management and operating con-
tractors and other contractors oper-
ating DOE facilities shall include the
requirements set forth in this sub-
section in subcontracts (appropriately
modified to identify the parties) where-
in subcontract employees will be re-
quired to hold DOE access authoriza-
tions in order to perform on-site du-
ties, such as protective force oper-
ations.

(2) Security. On all matters of secu-
rity at its facilities, DOE retains abso-
lute authority and neither the regula-
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tions and policies pertaining to secu-
rity, nor their administration, are mat-
ters for collective bargaining between
the contractor’s management and
labor. Insofar as DOE security regula-
tions affect the collective bargaining
process, the security policies and regu-
lations will be made known to both
parties. To the fullest extent feasible,
DOE will consult with representatives
of the contractor’s management and
labor when formulating security regu-
lations and policies that may affect the
collective bargaining process.

(3) Wages, salaries, and employee bene-
fits. (i) Wages, salaries, and employee
benefits shall be administered in a
manner designated to adapt the normal
practices and conditions of industry or
institutions of higher education to the
contract work, and to provide for ap-
propriate review by DOE. Area prac-
tices, valid patterns, and well-estab-
lished commercial or academic prac-
tices of the contractors, as appropriate,
form the criteria for the establishment
and adjustment of compensation sched-
ules.

(i1) The aspects of wages, hours, and
working conditions which are the sub-
stance of collective bargaining in nor-
mal organized industries will be left to
the orderly processes of negotiation
and agreement between DOE con-
tractor management and employee rep-
resentatives with maximum possible
freedom from Government inter-
ference.

(4) Employee relations. The handling of
employee relations on contract work,
including such matters as the conduct
and discipline of the work force and the
handling of employee grievances, is
part of the normal management re-
sponsibility of the contractor.

(5) Collective bargaining. (i) DOE re-
view of collective bargaining practices
will be premised on the view that man-
agement’s trusteeship for the operation
of the Government facilities includes
the duty to adopt practices which are
fundamental to the friendly adjust-
ment of disputes, and which experience
has shown, promote orderly collective
bargaining relationships. Practices in-
consistent with this view may be ob-
jected to if not found to be otherwise
clearly warranted.

467



970.2201-1-3

(ii) Consistent with the policy of as-
suring continuity of operation of vital
facilities, all collective bargaining
agreements at DOE-owned facilities
should provide that grievances and dis-
putes involving the interpretation or
application of the agreement will be
settled without resorting to strike,
lockout, or other interruption of nor-
mal operations. For this purpose, each
collective bargaining agreement en-
tered into during the period of perform-
ance of this contract should provide an
effective grievance procedure with ar-
bitration as its final step, unless the
parties mutually agree upon some
other method of assuring continuity of
operation for the term of the collective
bargaining agreement.

(iii) DOE expects its management
and operating contractors and the
unions representing the contractor’s
employees to cooperate fully with the
Federal Mediation and Conciliation
Service.

(6) Personnel training. DOE encour-
ages and supports personnel training
programs aimed at improving work ef-
ficiency or developing needed skills
which are not otherwise obtainable.

(7)) Working conditions. Accident, fire,
health, and occupational hazards asso-
ciated with DOE activities will be held
to a practical minimum level and con-
trolled in the interest of maintenance
of health and prevention of accidents.
Subject to DOE control, contractors
shall be required to maintain com-
prehensive continuous preventive and
protective programs appropriate to the
particular activities throughout all op-
erations. Appropriate financial protec-
tion in case of occupational disability
must be provided to employees on DOE
projects.

(b) Title to payroll and associated
records under certain contracts for the
management and operation of DOE fa-
cilities, and for necessary miscella-
neous construction incidental to the
function of these facilities, shall vest
in the Government. Such records are to
be disposed of in accordance with DOE
directions. For such contracts, the So-
licitor of Liabor has granted a tolerance
from the Department of Labor Regula-
tions to omit from the prescribed labor
clauses the requirement for the reten-
tion of payrolls and associated records

48 CFR Ch. 9 (10-1-10 Edition)

for a period of three years after com-
pletion of the contract. Under this tol-
erance, the records retention require-
ments for all labor clauses in the con-
tract and the Fair Labor Standards Act
are satisfied by disposal of such records
in accordance with applicable DOE di-
rectives.

[66 FR 81009, Dec. 22, 2000, as amended at 74
FR 23126, May 18, 2009]

970.2201-1-3 Contract clause.

In addition to the clause at 48 CFR
52.222-1, Notice to the Government of
Labor Disputes, the contracting officer
shall insert the clause at 970.56222-1,
Collective Bargaining Agreements—
Management and Operating Contracts,
in all management and operating con-
tracts.

970.2201-2 Overtime management.

970.2201-2-1 Policy.

Contracting officers shall ensure that
management and operating contractors
manage overtime cost effectively and
use overtime only when necessary to
ensure performance of work under the
contract.

970.2201-2-2 Contract clause.

The contracting officer shall insert
the clause at 970.5222-2, Overtime Man-
agement, in management and oper-
ating contracts.

[66 FR 81009, Dec. 22, 2000, as amended at 74
FR 36372, July 22, 2009]

970.2204 Labor standards for contracts
involving construction.

970.2204-1 Statutory and regulatory
requirements.

970.2204-1-1 Administrative controls
and criteria for application of the
Davis-Bacon Act in operational or
maintenance activities.

(a) Particular work items falling
within one or more of the following cri-
teria normally will be classified as
non-covered by the Davis-Bacon Act,
hereinafter referred to in this section
as the ‘““‘Act.”

(1) Individual work items estimated
to cost $2,000 or less. The total dollar
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